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Magalie Roman Salas, Secretary
Federal Communications Commission
1919 M Street, N.W., Room 222
Washington, D.C. 20554

Re: Ex Parte Presentation in CC Docket No. 98-84

Dear Ms. Salas:

Transmitted herewith on behalf of McLeodUSA Telecommunications Services, Inc.
("McLeodUSA"), and pursuant to Section 1.1206(a) of the Commission's Rules, 47 C.F.R.
§ 1.1206(a) (1997), this is to provide an original and two copies of McLeodUSA's Supplemental
Filing in the above-referenced docket. This Supplemental Filing is intended to bring to the
Commission's attention a recent Nebraska Supreme Court opinion addressing the Nebraska Public
Service Commission's decision to permit U S WEST Communications, Inc. to withdraw its Centrex
service offerings.

Should any further information be required with respect to this exparte notice, please do not
hesitate to contact us. As directed by the Public Notice in this matter, McLeodUSA has served
copies of this written ex parte pleading on all parties to the proceeding. We would appreciate it if
you would date-stamp the enclosed extra copy of this filing and return it with the messenger to
acknowledge receipt by the Commission.

Sincerely,

Andrew D. Lipman
Richard M. Rindler

cc: Janice Myles
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CC Docket No. 98-84

SUPPLEMENTAL FILING OF
McLEODUSA TELECOMMUNICATIONS SERVICES, INC.

McLeodUSA Telecommunications Services, Inc. ("McLeodUSA"), by undersigned counsel

and pursuant to Section 1.1206 ofthe Commission's Rules, submits this Supplemental Filing in the

above-captioned proceeding. The purpose of this filing is to call to the Commission's attention a

recent intervening event that further underscores the need for Commission action on the pending

Petition.

McLeodUSA filed' its Petition in this proceeding on June 2, 1998, asking that the

Commission act expeditiously to preempt a barrier to entry erected when the Nebraska Public

Service Commission ("PSC") allowed US WEST Communications, Inc. ("U S WEST") to withdraw

its Centrex service offerings. As McLeodUSA explained in the Petition, the Nebraska PSC has

failed to consider any ofthe anticompetitive implications ofthis withdrawal pursuant to section 251

ofthe Communications Act of 1934, as amended by the Telecommunications Act of 1996 (" 1996

Act"). Because it failed to engage in this kind of substantive analysis, the Nebraska PSC permitted



US WEST's revised rate list to take effect, and denied complaints filed by McLeodUSA and other

would-be competitors in the Nebraska market. 1 As a result of the Centrex withdrawal sanctioned

by the Nebraska PSC, McLeodUSA has been denied the method ofentry (Centrex resale) that it has

used to enter every other U S WEST market bordering Nebraska. By allowing U S WEST to

withdraw its Centrex service offerings before competitors could resell them, the Nebraska PSC has

thus erected a barrier that is just as significant and effective as any explicit prohibition on

competitive entry.

A number ofinterested parties filed comments regarding McLeodUSA's Petition on July 10,

1998, with reply comments filed on July 27, 1998. While most parties supported preemption ofthe

Nebraska Order,2 U S WEST and the Nebraska PSC claimed, among other things, that the

Commission should at the very least delay consideration of the Petition pending resolution of the

appeal of the Nebraska Order by the Nebraska Supreme Court.3

On August 14,1998, the Nebraska Supreme Court issued a decision denying the appeal of

McLeodUSA, AT&T, and MCI.4 In fact, the court found that McLeodUSA and the other

See In the Matter ofMcLeod Telemanagement, Inc... ivfCITelecommunications Corp...
and AT&T Communications ofthe Midwest, Inc. vs. US West Communications, Inc., Docket Nos.
FC-1252, FC-1253, FC-1254, Opinions and Findings (Neb. PSC Nov. 25, 1996) ("Nebraska
Order").

2 See Comments filed by the Association for Local Telecommunications Services; MCI
Telecommunications Corporation; Frontier Telemangement, Inc. and Advanced
Telecommunications, Inc.; WorldCom, Inc.; the Telecommunications Resellers Association; and the
Competitive Telecommunications Association.

3 US WEST, at 3-4; Nebraska PSC, at 1-2.

4 McLeod Telemanagement, Inc., et al. v. US WEST Communications, Inc., Case No.
8-97-112 (Neb. Supreme Ct. Aug. 14, 1998) (provided as Attachment A to this filing).
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competitive carriers lacked standing to file the complaints at the Nebraska PSC; even if the

complaints had proven successful, the court reasoned, "appellants would not receive any

recognizable benefit because they are not authorized to provide local telephone services in

Nebraska."s As a result, the court not only found that the appeal should fail, but it also ruled that

McLeodUSA and the other competitive carriers were unable to invoke the Nebraska PSC's

jurisdiction in the first instance. 6 Thus, the court reversed the decision, remanded the case to the

Nebraska PSC, and directed it to dismiss the complaints for lack ofjurisdiction.7

In light of the Nebraska Supreme Court's decision, there is no longer any need to hold the

present proceeding in abeyance or dismiss the Petition as US WEST and the Nebraska PSC had

urged. In fact, the court's decision makes all the more clear the need for Commission action to rule

on the competitive implications of the Centrex service withdrawal under federal law. Like the

Nebraska PSC, the Nebraska Supreme Court did not examine the implications of the withdrawal

pursuant to sections 251 (c)(4) or 251(b)(1) ofthe 1996 Act.8 Now only this Commission can ensure

that these provisions of federal law will be enforced. Furthermore, the Nebraska Supreme Court's

exclusive focus on whether there is any "recognizable benefit" that competitors might gain from

being able to resell Centrex misses the mark. This Commission must address the corresponding

"recognizable harm" that McLeodUSA and other competitive carriers have already suffered as a

result of their inability to enter the Nebraska local exchange market, which the Nebraska court

7

8

Id. at 4.

Id. at 3-4.

Id. at 4.

47 U.S.c. §§ 251(c)(4) and (b)(1) (1996).
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overlooked. Indeed, the very reason that McLeodUSA is not certificated in Nebraska today - and

would therefore derive no immediate "benefit" from the decision in the Nebraska Supreme Court's

perspective - is because the Nebraska PSC allowed McLeodUSA's preferred service platform to be

withdrawn in violation of federal law.

Although the Nebraska Order has been effectively vacated as a result of the Nebraska

Supreme Court's decision, this is no way changes the fact that McLeodUSA and other carriers are

still precluded from providing competitive local exchange service by reselling Centrex in Nebraska.

Section 253(a) forbids any state from taking action that "may prohibit or have the effect of

prohibiting the ability of any entity to provide any interstate or intrastate telecommunications

service."9 In allowing U S WEST's withdrawal of Centrex to take effect on February 16, 1996

without any examination ofwhether the 1996 Act barred this withdrawal, the Nebraska PSC erected

a significant barrier to entry that continues to keep McLeodUSA and other reseUers out of the

Nebraska local exchange market today. 10 The analysis provided by McLeodUSA's Petition therefore

applies with equal force to the now-vacated Nebraska Order. as well as to the underlying failure of

9 47 U.S.C. § 253(a) (1996).

10 Although section 86-803(1) of the Nebraska Revised Statutes provides that
"[t)elecommunications companies shall not be subject to any rate regulation by the commission,"
it does not instruct the Nebraska PSC to decline from regulating services. Neb. Rev. Stat. § 86
803(1) (1994). Indeed, in the Nebraska Order, the Nebraska PSC never expressed any hesitation
about its ability to regulate the withdrawal of Centrex services under state law, but only found that
the withdrawal was not prohibited by state law. Moreover, regardless of the Nebraska PSC's
authority under state law to review U S WEST's proposed withdrawal ofCentrex, it is clear that the
Nebraska PSC had an independent obligation underfederallaw to ensure that the withdrawal was
neither discriminatory nor in violation of the resale provisions of the 1996 Act.

4



the Nebraska PSC to consider the anticompetitive implications ofU S WEST's proposed withdrawal

of Centrex under federal law prior to that withdrawal becoming effective.

Accordingly, McLeodUSA renews its request that the Commission act expeditiously to

preempt the Nebraska PSC's decision to let US WEST's withdrawal ofCentrex services take effect.

To date, no regulatory or judicial authority has substantively examined whether this withdrawal

would violate federal law. The Commission should therefore step in where others have failed to

ensure that the pro-competitive provisions of the 1996 Act are adequately enforced, and pursuant to

Section 253, preempt the Nebraska PSC's decision to allow U S WEST's withdrawal of Centrex to

become effective.

Respectfully submitted,

David R. Conn
William A. Haas
Richard S. Lipman
McLeodUSA Telecommunications

Services, Inc.
6400 C Street, SW, P.O. Box 3177
Cedar Rapids, Iowa 52406-3177
(319) 298-7055 (Tel)
(319) 298-7901 (Fax)

Dated: August 24, 1998

248674.1

?JJ;Y~~ VI,~
Andrew D. Lipman
Richard M. Rindler
Swidler & Berlin ShereffFriedman, LLP
3000 K Street, N.W., Suite 300
Washington, D.C. 20007-5116
(202) 424-7500 (Tel)
(202) 424-7645 (Fax)

Counsel for
McLeodUSA Telecommunications Services, Inc.
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QP1NION Of THE SUPREME COURT Of NfIiIBMKA

caseIlde

In re Cor11pIaint& of McLeod Telemanagement, Inc., at at.
Agak'J$t U SWest Communications, 1M.

MaL.8Od Telemanagemem, Inc.. et al., APpellanlS.
v.

U S West Communications. Inch. Appellee. '

o.. oaptlan

In re Complaints of McLeod Tel9management et aI.

EiJad AugU9t 14 1998- No. S::S1..112..

Appeal from the Public Service Commission. Reversed and remanded with direetion to
dismis$.

Steven G. Seglin. of Crosby, Guenzel, eaVis. Kessner & Kueater; DlMd R. Conn; and Karen
L Clauson for appeDanIB Mcleod TelelTMmllgement and Mel Tefecx:lmmunicatlons.

AndrewS. Pollock, of KnudlMan. Berkheimer, Richardson. EnClacolt & Routh; Ma'Y 8. TI'tJby;
and Peggy Graham for appellant AT&T Communlcations of the ~idwest.

Richard L.. JohNlOn tOr U S West.

BECE!VE!l ":\J'~ ..... .Ii ~O~8... "" ,... ;;,
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IN RE COMPLAINTS OF McLEOD TElEMANAGEMENT ET AL

NO. 5-97r 112 - flied Augu5t 14, 1998.

1. PUbliC service comm..-on: Appeal and error. In an appeal from the Pldc Service
Commissian. an appeIate eawtaxamines the r8COr'd to deterrniM whether the commisalon acted
within the scope of Its arnnorfty and wt1e1tler the evidence esIBbIishes that the order in quesUon is
not unraasonable or arbitraly.

2. COUt18: Jurtsdclian: Appeal and Errar. BIIore considering the merits of a case, it is the duty
of the Nebraska Supl1lme Cowt to dslermine whether. has jurisdiction over the aubject matter of
the case. regardless of Whether Ute parties have questioned the IutiSdiation of the lower court or
tribunal.

3.~: -iuriSdiction: Appe8I and error. A juti8iicliOna1 question which does notin~
a fac:tual dispUte is determined by an appellate court ... matter of law. Ala a result. this court 1$
required to reach a conclusion independent from the lower court's dec1sion.

4. Constitutional law: SI:atutles: Public Service Commission. The general powers granted by
Neb. Canst. art. IV. § 20. may be 1Im1ted by sPecific tegialation.

5. durisdlctlon~~ and &nor. When an appeal is taken trom a COUrt WhIch lacked juriSdiction.
the appellate court acquires no jurlsdldion_

6. JuriSUiCtion: Parties: StandIng.. Before a party is entitled to invoke a courfs jurlsdlrflon. that
party mu;t h&p.w etandlng to sue.

7. StandIng: Wards and Phrasea. Standing Is the legal or eqUitable right. title. or interest in the
subject matter of the c;ontrowrsy Which entJIIes a party to invoke the juriad"tc;1ion of the cgurt..
aecause the requirement of standing IS ftJndamenlal to a court's..rdse of Jurisdiction, a litigant
or a cOlJri before which a cue ia pending c::an raiee the question gf .tanding at any time during the
proaseding.

a, AGtions: JWties: Standing. Th8 purpcxse of a standng inquiry its to d8t8rmlne whfJther the party
has a legally protectable interest or rtgtrt In the c:ontreMm;y that would benefit by the relief to be
granted.
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WHI1"E. C.J•• CAPORALe. WRlfil'fT•CoNNOLLY. BERRARD, and MCCoFIMACK., JJ.

WHITE, C.J.
This case irlWlveS Ule oombinld appeal Of MeLeod T8I8mar'Iagemer11nc. (Mcleod), Mel

TeIeclOmmunicationG Corporation (Mel). and AT&T COmmunicatiOns of the MIdWest, Inc. (AT&T)
(caJIectiVeIy appeJIants), from 1he opinion and findinga at 1he NIbra8ka PuI* SerVICa Commil&ion
(PSC) an appellants' 1hreeformal complaints aI8ging U S Wost Oxnmunicatians. Inc.. (U S West).
m.1y grandfatttersd its Cclntnnt PlUG telecommunications _Mea in contravention of both atllte
law and the federal TeIeCOrnrnumcatlons Act Of 19. 47 U.S.C.A. § 15' et aeq. (West 1991 &
Supp. 1998). We removed this case to our docket pursuant 10 our authority to regulate the
ouelOaCls of the Nebraska Court of Appeals and thi5 court. See NtIb. Rev. Stat. § 24-110t5(3)
(ReisSUe 1995).

U S Weal ie authorized to provide local telephone serviae in the Nebraska market. In
conducting bustness ii!5 a local uchange aarrler. U S West has develOPed vartous
telecommunications services de8igned to benefit tha telecommunicatiDns needs of businesses.
One such service is Centrex Plus. Centrex Plus is a centnll-dflce-based switching eervice
designed 10 meet the needS of U 5 wearl bUBine66 customers utilIZIng 2 to 100-plus line&. The
system operates within a U S W.et centnd office and offers calling features suoh u call hold, can
transfer, and thr8fi1ooway calling.. .

On february 5.1996. U S Westflled a rail! list with the PSC_ Through filing the rate list.
U S West announced Its Intention to partiallywfthdtaw Centrex Plus from the NebI"88ka market by
granclt'athenng 1heservice tor exisIing custornera. Pur8l8lt 10 the PSC's telecommunications lUtes
and regulatioM, U S west's. rate fist would become effeetive on February 16. The rata liM also
revealed that U S West wauId discontinu8 offerlng Centrex PlU5 to new telecommunications
customers once the rate H$t became effectNe. In addition to the gnmdfatherlng announc&ment.
u s West 8Ieo announced Ita intention to introduee a 8UCCesllCtr _rvice to the retail market within
6 to Sf months from removing Centrex Plus frOm the market, As of December. U 5 West had not
introduced a service to replace~ Plus_

On February 8, 1996, the federal TeleconlT1Unicoatians Ad. became effective. The act was
passed to 1Bd1irate the entry of competing COItIl)Qnles into Ioc8J telephone-service markets across
the country. see, Iowa UfIIIIifts Sd. v. F.C.C., 120 F.3d 7S3 (8th Cif. 19V7). CfHt. granted. AT&T
Gorp. v. Iowa UtiIit.i«i~ _ U.S. ---' _ s. Ct. _, 138 LEd. td 867 (1998); GTE Sourh
Inc. v. MorTison. 957 F. SUpp. am (1997). To facilitate such entry. the ad requires each incumbent
local exchangll carrier (ILEe), such .. U S West, to offer for resale at wholesale rates 8ny
telecommunicationS service which an ILEe seilS at retail 10 subscribers Who are not
teleoornmunicatione carriers. See § 251 _ The act also prevents any unreasonable or
discriminatory Iirn1t:ation& on the .....e of sudl servk:es. Id.

On FetJlUary 12. 1996, McLeocl and Mel Objected to U S west's withdrawal at centrex Plus
by filing virtually Identical fOl'lMl complains wtI'c the PSC. On March 21, AT&T also objected to
U S West's withdrawal of centrex Plus by filing a camptaint &imDar to those complaln1S flied by
Mcleod and Met. The complalnts ~ forth appellants· gensml allegation that U S West's
grandfatherlng of Centrex PIUs W88 discriminatory and contnuy 10 federal and state law, The
complaints a1so set tanh appellams' specifIC anegataollS tnat U S West"s act Of WithdraWing the
avaiiabJityof C&nbvx Pluato n8WcustDme..-viola18d §251(b)(1), (0)(2). and (e)(4) of the act. The
complaints further allege that the ·primary effect" of U S Wesfs Wilhdrawal of Centrex PIU5
preclUdes McLeod. Mel. and -other prospective QAStomel'$ from offering local exchange service
in Nebraska by reaeIJing' Centrex Plus aetVice.·

At. the time1hal McLeod and MClllled their oomplaims WIth the PSC, neither corporation
had fifad an appIIcaticn far authcJdt¥ to prouide local exchange seNiOll in Nebraska. Evan though
AT&T had flied aI"I appI"lOIdion tor authority to provide locaf exchange service in Nebraska, Its
appltca1ion was still pending at the 1tme It filed a formal complaint With the PSC. The record does
not reveal whether AT&T has been authorized to provide local serviee in Nebruka.

-1~
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On May SO 1886 the PSC held a hearing on the issUeS presented by appeUants' formal
aornplaims on__ 25. 1he PSC, in a 4-10-1 ded8Ian, partially 8Ultain8d and partially denied
appeIlants,'tannal compIainrs. On Deaembet 13. appllllants filed II joint motion for rehearing. On
January 13. 1997, the PSC denied appelanta' rnotlon. Appellants timely appealed, and we
remOV8d thiS case to our dOCket.

In lIPf)ealing the decision d the PSC, AT&T tied a s.parBte brief fram that of Md.aod and
Mel. The substance of the asIIeJ'tiOn5 _ forth in AT&,.. 'U'U,1eI1ts of error is virtually identical
to ttIat of the errors assignlld by Mcleod and Met Therefare. we shall consider appellants'
.-ignments of errorcollectMly. AppeIant8-rt, 1'88'91411(1, that the PSCerred in (1) hoJcf.ng thllt
U 5 west'S panJaI WIthdrawal or CerltfeX Plus cId nat vlDIate ._IaW. (2) holding that U 5 West
coulcl partially withdraw Centrex PIua by filing a rate list with the PSC rather than filing a tan"ff
change, (S) holdiog 1hat U S Wests partial withdnIwIll of Centrex Plue we not an uoreuonable
and discriminatorY candItIon or rmitatlcn on 1he reIII8 of a teIecommuniCaliOnS &eMce, in VIolatIon
of § 251(b)(1) and (c)(4)(B) of the act, and (4) failing to make a detsnnination whether the PSC's
deCISion a.utI1Ol'iZIng U S West1P paniIdy wfthdraw centrex ,... prohibits McLeod, Mel. and AT&T
from providing intnIstate talecommunications -Nice. in violation of § 26S(a) of the ad.

In an appeal flam the W-SC. an appellate oourt examines the record to detennine whether
the PSC acted within the scope of it5 authoritY and Whether the eVidence estabrrshes that the order
in question is not unreuonable or arbitrary. In,. AppIk:ation "'.Jlitnt;tJtNJ, 245 Neb. 81, 511 N.W.2d
604 (1994); Fecht v. QUlItJty 1"'rocss5inri1. 244 Neb. 522, 508 N.W.2d Z36 (1993).

Appellants' first 81!1Stgnment of error R8t8 forth their assertion that U S Wests parttat
withdrawal of Cen~ Plus lftoJa.tes state law. Before considering the merits of aJ»P8llants'
argumentS, It is the duty aT thIs court to deteimine whether we have jurisdICtion over me sUbjeCt
matter of rhls case.~ of whether the parties have qt.MMtionocJ the jurilrdietton of the lower
court l:)r trtbunal. In re Inttnet of D.M'., 248 Neb. 138,542 N.W.2d 407(1996). A jurisdidionaJ
question which does not irwOM's afactual dispute is determined by an appeUate court as a matter
of law. Bongs v.~d '''.M. :a53 NcIb. QOS, 513 N.W.2d 441 (1998). Aa a result, 1his oourt
IS reqUired to reach a candllSton Independent from the lower courrs declskm. Id;

In making the lIrp.Pnet\t that US W88t has violated etate law. appellants rtlly upon Neb.
Rev. Stat. § 8HW1 (Aeie&ue 1994). SectiOn 88-801 sets out a gcnerallegi$lative poIiGy on the
proVision of telecommunlc:a.ttons seNices in Nebraska. The poficy epectftcallY calls for (l) the
preservation of affardable rates, (2) ti\e rnaint8nance and advancement of the efficilH'ley and
avallabUity of t81ecommunications SeMoas. (~) the payment of rea&Onable d1argc:s for
t&llMX'Jmmunications urvioeB, and (4) the promotion of diVersity in lhe supply of
teIeciommunications oervices and prodLlQt8. Although it is questionable whether the. provisions
are actually ento.reeabJe, we must tirst fBSOIVe any JurtsdiclionaJ questions. See In re Interest of
D.W., supra. .

Neb. Const. art. IV, § 20, empowers1he PSC to regulate common earners. Article IV. § 20,
provides: "1lIe POW8JS and dlJties d [the PSC] shall include the regulation of ra1Bs. servICe and
general control of common carriere _ the ~slaturemay provlde by law. But, in the absence of
specifiC legislatIOn, the (pSC] shag exercise the powers and perto"" ttls duties enumerated in this
provision.-

The PSC, except as provided In§ 86-801 throUgh Neb. Rev. Stat. § 8&-811 (Reissue 1994),
hu the power to regulate teleCOmmunications companies pureuant to § ~(11. The general
powers gtanted by .rtide IV, 120, t1owfIver, may be limitod by spac:lffe legislation. See stIItl9 QX'.

ref. Spirfl V. Northwestem tJe/I Tel. Co., 2S3 Neb. 262. 44S N.W.2d 2&4 (1989). Therefore, we
must determine whether the PSC has jurisdiction to enfOrCe § 86-801.

In f ~811. the Legi.slature specIfiCally established. In part:
11 any tetecommunications company vloIaI8s any proViSions of 88CliOns 75·109,

75--604. and 75-809 or 88-801 to 86-810. any interested pel'&Dn may petition the district
court of the oounty in which &UCh alleged vioIaIion has QCQ,jrred. It It appears to the court,
after It heElnng. that a provteIon Of SUCh secaons has been violated. '!he caun may Issue an
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injunction or other Pt0P81 PJ'QQIIIII$ to restrain the teleGommunications company and its
dintetotS, offi08rs. employees. or agents from continuing suCh violation and may order
additiOnal relief.
ThuB. through § 8&-811. the Legislature h8II granted the diStrictcourtfor the county in Which

a Yiolatkm of §§ 86-80' 10 86-810 occurred ttJe authority to grant relief tar such a violation.
Appellants flied 1heir complaints alleQing U S Welt violated § 86-801 with the PSC and not In a
district court as authorized by § aa.811. The PSC was without jUJ'llldetion to consider Wl1ether U S
West's aCliOns violated § 88-801.

When an appeal is takGn from a court which lacked juri8diotion. 1he appellate court acquires
no jurisdiCtiOn. Beclc8r v. NebnlSICa Acct. &: O/SDIOSUte Comm•• 249 Neb. 28, 541 N.W.2d 36
(1995): DIttrit:h v. Mtbruka CMpr. 01 Con'. SlIIVS" 248 Neb. 818. 539 N.W.2d 432 (1995).
Con&equentIy, this court is also without jurisdictiorl to consider the mer1tS 01 appellants' state law
claim ba6ed an § 86-801.

We now tum to appeIlan1s' remaining argwnents that U S West violated state law and
appenanta' remaining aalgnrnems or enor. Due to 1I1e faCt that appeUant8 filed theIr format
complaints wfIh the PSC prior to being lWthorlzed to provide local exchange service in Nebraska.
the cout is presented with the iIIue of whether~ntahave the requiRe standing to raise the
remaining issues presented by appelllln1S' asstgnments of error.

Before a party Is entitled to invoke a courts juriildldlol"l. that party muet have standing to
sue. PondflfOSll AOgeLLCv.Banne'~250Neb. 944.554 N.W.2d 161 (1996); Metropolitan
Ufifities OIst v. Twin Platte NRD, 2SO Nab_ 442, 550 N.W.2d 907 (1996); In ,. Intsrest ofArchie
c., 250 Neb. 123, 547 N.W.2d 913 (1986); AlarMn v. Stab. 249 Nob. 299. 543 N.W.2d 436
(1996); Oltyof Rlltsron v.!Ida, 247 Neb. 773,530 N.W.2d~ (1995). S1anding is the legal or
equilable right~ title. or Interest in the sUbject matter of the controversy whioh entitles ill party to
in\lOke the juriediction of the oowt. Because the requirement of standing is fUndamental to a
coun's exercise of jurlsdletlon. a ntigant or a court before which a Ca88 i8 pending can raise the
question of standing at any time dUring the proceeding. stme on bt:haIfof HopkIns v. 88tt. 25S
Neb. 852. 578 N.W.2.d <425 (1888), 'The purpose of a DI'lCIing inqUiry is to tJe1erTnine Whether the
party has a legally protectabIe interest Dr right in the controveJsy that would benefit by the relief to
be granted.~~Di«. v. Twin Platte NRD. supra; In mlntelestofArchie C., supra:
Marten v. Stub. supta; CIty Of Ra/6fOII v. 8aIIaJ. supta.

In Nebraska. an entity may not provide telecommunications seMoeB without the approval
of the PSC. The PSC's regulatDTy power in 1he telecommunicat1ons area emanates from aniete

. IV, § 20. of the Nebraska Constitution. Article IV. § 20, provides that -[t]he POWOI'$ and duties of
[the PSCJ .haJJ include the regulation of rata. service and general control of common carriers as
the LegislaCute mayprovide tJy laW.- The l..$giBlature hIS empowered the PSC to regulate the entry
of telecommunications cani8lrs into the Nebruka marketplace through Neb. Rev. Stat § 76..a04
(R.sue 1998) and § 86-80S. The pertinent partiOl"l of § 15-604 provide6~

(1) ExcePt as pravlded In section 88-805. no person. finn, partnership, limited
liability company. corporation. cooperative, or association shall offer any
taIecommunic;:80r'8 setViCe or....QOI"I8tnJetnew1lllecommunlcatiollS faCilities fn or extend
existing telecocmnunlcatlons facilitie$ Into the territory of another telecommunications
company for the purpose of providng any telecommunLcations servioo without first making
an appiication tor lind JeceMng trom the [PSCl a certifiCate of convenience and necessity.
after due notice and hearing under the rules and regulations of ttl. [PSC].
The pertinent portion of § 86-805 provides:

(1) The commiuion may issue a Cl8rtif'ate authoriZing any telecommt.Wlications
company which GO applies to the oam....lcm to offer Md provide inter-LATA [local acoess
transport area] int8n!DcdUmge services. whictI application shall Include soon Information as
may De reQuired by the commission under duly adopted and promulgated rules and
regulations.



J

)

)

In order to provide teleCOmmunicatiOnS sel\'iCB In Nebraska. Mcl.eod. Mel. and AT&T must be
approved by 1he PSC.

As stilted abov8, Ihe purpoee of • standing inquiry Is to d818Imlne whether the pany nas
a legally pratectabIG intereSt or right In the COIdRMIl1iY 1hat would benefit by the relief to be
granted. In this os... appell8nlll de not have a legally prott:ctable inte'" in the COIltrOwtnl)' tha1
woukS beneftt by 1he reuer grantecL AppeIIIIn5 req~ thIS caun 10 rwerse 1he P5Cs opinion end
findings .and order U S Wes.t to (1) I'ltmowe Centntx Plus fran its grandfathered status and (2) offer
Centrex Plus at retall so that appeIIanIs rttIt'J reaell the serviGtl under the terms of 'the act.
However. appellants were not IicBMed to provide telecommunications services in the Nebraaka
ma.rk8t at 1tle 'time appellants filed thelr complaints. EYQfI if we were to grant the relief requa-ted,
appe1lar1t& would ncr receive any recognImbIe benefit becaUse they are not authorIzed to provide
local telephone _t\Iices in Nebruka. AppeI1an!s do not have the mquisite standing to raise issues
p,..,."red by the remaining usignmenta of error.

COIweQuently, the opinion~1ir'IeIngs Of Ule PSC are hereby rti1V8rsed. Upon remand. the
PSC ie diredeCI to di8mia appellants' oomplalnts, as the. PSC lacked jUriodiction to consider
appellants' § 88-801 argument and appellants lacked standing to bring the remaining i&6ue6 before
thePSC.

. R~ANDRCMI\NDEDWITH

OJRECnON TO DISMISS.

$n!PHAN, J.t not pa111cipating.
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